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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a), Petitioners, through their undersigned
counsel, submit this Certificate as to Parties, Rulings, and Related Cases.
L. Parties, Amici, and Intervenors
A. Petitioners

“EHT Petitioners” 20-1025 (Iead)
Environmental Health Trust
Consumers for Safe Cell Phones
Elizabeth Barris
Theodora Scarato

“CHD Petitioners” 20-1138 (consolidated)
Children’s Health Defense
Michele Hertz
Petra Brokken
Dr. David O. Carpenter
Dr. Paul Dart
Dr. Toril H. Jelter
Dr. Ann Lee
Virginia Farver
Jennifer Baran
Paul Stanley, M.Ed.

B. Respondents

Federal Communications Commission
United States of America

II.  Decision Under Review
FCC, Resolution of Notice of Inquiry, Second Report and Order and the

Memorandum Opinion and Order, addressing Proposed Changes in the
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Commission’s Rules Regarding Human Exposure to Radiofrequency
Electromagnetic Fields, ET Docket No. 03-137, and Reassessment of Federal
Communications Commission Radiofrequency Exposure Limits and Policies,
ET Docket No. 13-84, in FCC 19-126; 85 Fed. Reg. 18131 (Ap. 1, 2020).

III. Related Cases

None.
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RULE 26.1 DISCLOSURE STATEMENT

Pursuant to Circuit Rule 26.1, Petitioner associations respectfully submit this
Corporate Disclosure Statement as follows:

1. Environmental Health Trust (“EHT”) is a non-profit 501(c)(3)
scientific and educational organization whose mission is to safeguard human health
and the environment by empowering people with state-of-the-art information and
working directly with various constituencies to mitigate health and environmental
risks. EHT has no parent corporation, and no publicly-held company has a 10% or
greater ownership interest in the organization.

2. Consumers for Safe Cell Phones (“CSCP”) is a non-profit 501(c)(3)
that promotes the safe use of cellular technology, including cell phones. CSCP has
no parent corporation, and no publicly-held company has a 10% or greater
ownership interest in the organization.

3. Children’s Health Defense (“CHD”) is a national non-profit 501(c)(3)
organization whose mission is to end the epidemic of children’s chronic health
conditions by working aggressively to eliminate harmful exposures to
environmental toxins via education, obtaining justice for those already injured and

ensure accountability.
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STATEMENT OF JURISDICTION

This Court has jurisdiction under 47 U.S.C. §402(a) and 28 U.S.C. §2342(1)
to review the Federal Communication Commission’s (“FCC” or “Commission”)
Resolution of Notice of Inquiry (“Inquiry”), Second Report and Order and the
Memorandum Opinion and Order, addressing Proposed Changes in the
Commission’s Rules Regarding Human Exposure to Radiofrequency
Electromagnetic Fields, ET Docket No. 03-137, and Reassessment of Federal
Communications Commission Radiofrequency Exposure Limits and Policies, ET
Docket No. 13-84, in FCC 19-126 (“Order”).! The Order, released on December 4,
2019, was published in the Federal Register on April 1, 2020 at 85 Fed. Reg.
18131. The FCC’s claimed basis for the Order, and in particular the resolution of
the Inquiry, include 47 U.S.C. §§154(1)-(j).

Petitioners in 20-1025 timely filed their Petition For Review in this Court on
January 31, 2020 (Doc. #1827096), and a Protective Petition For Review on April
9, 2020 (Doc. #1837472). Petitioners in 20-1138 timely filed their Petition for
Review in the United States Court of Appeals for the Ninth Circuit on February 3,

2020 (20-70297; ID #11582294), and a Supplemental Petition For Review on April

34 FCC Red 11687.
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2,2020 (ID #11650275). The petitions in 20-70297 were transferred to this Court
on April 24, 2020, with 20-1138 then consolidated with 20-1025 (lead case) on

April 30, 2020 (Doc. #1840768).

STATEMENT OF ISSUES

Petitioners and others submitted extensive research, peer-reviewed studies,
and comments during the FCC’s reassessment of its 1996 safety regulations which
limit consumers’ and the general public’s exposure levels to radiofrequency and
electromagnetic fields (“RF/EMF”) emitted from wireless devices and equipment.
Those submissions, largely containing research completed since 1996, focused on
significant health and environmental risks of RF/EMF that the FCC’s now outdated
regulations, did not take into account. In the Order, the FCC decided not to amend
the RF/EMF exposure regulations or related procedures it relies upon to test and
certify cellphones for marketing and sale. This case raises the following issues:

1. Did the FCC violate the Administrative Procedure Act (“APA”) when
it failed to: (1) consider any evidence demonstrating that the 1996 RF/EMF
regulations do not protect against numerous health and environmental risks; or (i1)
explain why such evidence did not warrant amending the exposure regulations and

cellphone testing procedures to better protect human health and the environment?
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2. Did the FCC violate the National Environmental Policy Act
(“NEPA”) when it failed to: (i) explain why NEPA does not apply to the Order and
its reassessment of the 1996 RF/EMF exposure regulations and the cellphone
testing protocols; or (ii) conduct an environmental analysis regarding its decision
not to amend the exposure limits or testing procedures?

3. Did the FCC violate the APA when it failed to: (i) recognize and
make some provision for those who have or will contract Radiation Sickness from
RF/EMF exposure; (ii) resolve or establish some process to resolve case-by-case
accommodations under the Americans With Disabilities Act (“ADA”) and/or Fair
Housing Act (“FHA”); or (iii) resolve or establish some process to resolve case-by-
case individual objections to nonconsensual RF/EMF exposure or uninvited

RF/EMF property instruction?

STATEMENT OF THE CASE
I. Background

This case involves the FCC’s health and safety regulations for existing and
new telecommunications technologies. The petitioners submit that the FCC’s

failure to update those regulations in the Order on appeal violates the
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Telecommunications Act of 1996 (“TCA”),? the APA,? and NEPA.* There are

also implications regarding the ADA® and FHA®, as well as constitutional issues.

A. Radiofrequency Basics

Wireless technology uses electromagnetic waves to carry information.” A
wave “frequency” is the number of wave cycles per second. Each cycle per second
equals a “Hertz” (“Hz”).® The Radio-Frequencies (“RF”) signal is the “carrier
wave.” But communications require carrier wave manipulation to “encode” the
data on the carrier wave. Two main techniques are used: “pulsation” and
“modulation.” Modulation places additional “mini”’-waves on the RF carrier wave.

Pulsation injects “bursts” or turns the signal on/off. Different technologies have

2 Pub. L. No. 104-104, 110 Stat. 56 (1996).
35U.S.C. §701, et seq.

442 U.S.C. §4321, et seq.

542 U.S.C. §12101, et seq.

642 U.S.C. §3601, et seq.

7 An electromagnetic field (“EMF”) is a field of force with electric and magnetic
components. It carries energy that is propagated through “waves.” “Radio”
frequencies (“RF”) have a wave-cycle between 30 hertz and 300 gigahertz. The
FCC has direct statutory authority over RF, and indirect authority over other EMF
emissions to the extent they impact authorized RF use.

81,000 Hz is a kilohertz (“KHz”). 1,000,000 Hz is a megahertz (“MHz”).
1,000,000,000 is a gigahertz (“GHz”). For example, the Wi-Fi frequency is
2,450,000,000 Hz, or 2.45 GHz.
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their own protocols or “code.” Two devices using the same code can
“communicate” and exchange information. These manipulations of the RF carrier
wave result in complex and versatile signals that are biologically active.

RFs emit “non-ionizing” radiation (“RFR”) because they lack sufficient
energy to pull electrons from atoms and molecules. Each RF wave, however, still
radiates energy that is absorbed by biological tissue. The FCC’s safety regulation
preclude emissions that are so high they create a heating or “thermal effect”
because of “the body’s inability to cope with or dissipate the excessive heat.”
However, the Commission’s regulations do not recognize or prevent any potential
biological responses to non-thermal pulsed and modulated RE/EMF emissions.!°
This failure to account for “non-thermal” impacts can lead or contribute to health
problems and diseases.'!

The FCC regulations use the Specific Absorption Rate (“SAR”) to measure

thermal responses to devices located within 20 cm from the body, like cell phones

(“near field”). SAR measures the absorption of RF energy in tissue (measured in

°1d. at 6-7.

10 In the Matter of Proposed Changes in the Commission’s Rules Regarding
Human Exposure to Radiofrequency Electromagnetic Fields, NPRM, 318 FCC
Red 13187 (June 26, 2003).

' 1d. at 13190.
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grams) over a specified duration (minutes). Exposure is averaged over 30 minutes.
47 C.F.R. §1.1310. The SAR limits for “general population,” are 0.08 W/kg,
averaged over the whole body; a peak spatial SAR of 1.6 W/kg, averaged over any
1 gram of tissue and 4 W/kg for extremities. Maximum Permitted Exposure
(“MPE”) is used for whole-body exposure from sources located further than 20 cm,
like cell towers (“far field”). MPE is derived from SAR and measures power per
area. It is frequency dependent and ranges between 200-1,000 pW/cm (microwatts
per square centimeter). 47 C.F.R. §1.1310(b).

The health regulations only prevent thermal effects from short term
exposures to one source, and they use extensive averaging. They do not protect
against the biological effects of long-term exposure or exposure from multiple
sources. They do not protect against pulsation or modulation. They do not provide

for sensitive or vulnerable populations.

B. Governing Statutes and Regulations
1. Communications Act

The United States controls “all the channels of radio transmission.” 47
U.S.C. §301. The FCC oversees spectral assignments, approves devices and
facilities, and prevents interference. 47 U.S.C. §§302a, 303, 305, 306, 307, 321.

The FCC is charged with “promoting safety of life and property” and the
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environment, and these responsibilities stand on equal ground with utility. See
§§151, 154(n), 254(c)(1)(A), 324, 332(a)(1), 336(h)(4)(B), 925(b)(2)(C),
1455(a)(3). Section 324 requires licensees to “use the minimum amount of power
necessary to carry out the communication desired.” The Commission’s regulations
must contain “adequate safeguards of the public health and safety.” See H.R.
Report No. 104-204, p. 94. The FCC must serve the “public interest,” including
consideration of utility and public health and safety. KFKB Broad. Ass’n v. Fed.
Radio Com., 47 F.2d 670, 671-672 (D.C. Cir. 1931); see also Banzhafv. FCC, 405
F.2d 1082, 1096 (D.C. Cir. 1968) (public interest indisputably includes public

health).

2. FCC’s Safety Regulations

The FCC initially adopted safety regulations in 1985 as part of the FCC’s
efforts to fulfill its obligations under NEPA. Section 704(b) of the
Telecommunications Act of 1996 (“TCA”) required the FCC to update the
exposure limits to provide nationwide, uniform regulations, while protecting

human health and the environment.'?> The regulations were to provide “adequate

12 Pub. L. No. 104-104, 110 Stat. 56, 152 (1996). The FCC had opened
proceedings in 1993 to update those regulations. FCC, In the Matter of Guidelines
for Evaluating the Environmental Effects of Radiofrequency Radiation, Report and
Order, 11 FCC Red 15123, at *15125-15127 (Aug. 1, 1996).

7
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safeguards of the public health and safety”!® Farina v. Nokia, Inc., 625 F.3d 97,
130 (3d Cir. 2010) (citing TCA legislative history demonstrating that “[p]rotecting
public safety is clearly within the [FCC’s] mandate”). Only then would the future
provision of wireless services be “compatible with legitimate public health, safety
and property protections.”!*

The Inquiry” noted that the FCC’s “authority to adopt and enforce
[RF/EMF] exposure limits beyond the prospective limitations of NEPA is well
established” and cited various statutory bases for developing and updating the RF
regulations. According to the FCC, these include TCA §704(b), its legislative
history, and 47 U.S.C. §151.1° The FCC applies the RF/EMF limits just like any
other public health and safety regulation. Farina, 625 F.3d at 107.

The 1996 regulations,!” promulgated in response to the congressional

directive, protect against thermal effects. Even though non-thermal emissions have

13 See H.R. Report No. 104-204, pp. 94-95.
14 1d. at 95.

15 FCC, In the Matter of Reassessment of Federal Communications Commission
Radiofrequency Exposure Limits, 28 FCC Red 3498, at #3531 n.176 (March 29,
2013).

16 1d.

7 FCC, In the Matter of Guidelines for Evaluating the Environmental Effects of
Radio Frequency Radiation, Report and Order, 11 FCC Rcd 15123 (1996).

8
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biological effects, the FCC did not account for them.'® Nor do the regulations
consider effects from long-term and/or peak exposure. They ignore the effects of
modulation and pulsation, as well as individual susceptibility and vulnerable

populations.

C. Procedural History
1. 2013 Inquiry
a. Notice of Inquiry

In 2013, the FCC opened the Inquiry:

[G]iven the fact that much time has passed since the Commission last
sought comment on exposure limits, as a matter of good government,
we wish to develop a current record by opening a new docket.'’

The FCC noted that much had changed since 1996, both in terms of
RF/EMF science and wireless technology:

We recognize that a great deal of scientific research has been
completed in recent years and new research is currently underway,
warranting a comprehensive examination of this and any other
relevant information. Moreover, the ubiquity of device adoption as
well as advancements in technology...warrant an inquiry to gather

8 FCC, OET Bulletin 56, at 8 (August 1999) (“OET 56”),
http://tinyurl.com/y26mog56.

1928 FCC Red 3498, at *3570.
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information to determine whether our general regulations and policies
limiting human exposure to [RF/EMF] are still appropriately drawn.

The FCC conceded that there were “considerable differences of opinion
about the biological effects of low level (i.e., non-thermal or athermal) and long-
term (chronic) exposure to [RF/EMF] .”?! The FCC also noted a “lack of scientific
consensus about the possibility of adverse health effects at exposure levels at or
below our existing limits.”?? Recognizing its “fundamental responsibility to
provide for the appropriate protection of consumers, workers, and other members
of the public,” the FCC stated that the Inquiry “open[ed] a science-based
examination of the efficacy, currency, and adequacy of the” RF/EMF limits.>* The

FCC invited public comment on a host of issues.?*

b. Overview of Administrative Record

20 1d.; see id. at *3574-3575 (seeking comment on currently available research and
noting an “increase in numbers and usage of fixed transmitters and portable and
mobile devices, as well as changes in usage and consequent exposure patterns”).

21 Id. at *3571.
22 Id. at *3502.
2 Id. at **255,
24 Id. at %3574, 3577-3578, 3585.

10
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The Commission was deluged with submissions over the next six years.
Hundreds of expert scientists, doctors, and public health experts submitted
thousands of peer-reviewed studies and medical reviews indicating the 1996
regulations are based on obsolete assumptions, do not protect the public in general,
and are particularly harmful to sensitive sub-populations. In addition, over one
hundred reports of sickness from FCC-authorized RF/EMF levels. Some supplied
documentary support, including medical diagnoses. These individuals detailed
devastating personal and financial harm and disruption to their lives from RF/EMF

and their inability to live or participate in today’s society.

c¢. Major Peer-Reviewed Scientific Studies, Reports and
Appeals

The comments submitted in the FCC proceeding identify several peer-
reviewed scientific studies and reports bearing on the effects of RF/EMF:

1. The Inquiry invited comments on a Monograph by the International
Agency for Research on Cancer (IARC), an intergovernmental agency within the

World Health Organization (WHO).? The IARC Monograph, published in 2013,

2> Id. at 3575; IARC Monographs on the Evaluation of Carcinogenic Risks to
Humans, Non-Ilonizing Radiation, Part 2, Electromagnetic Fields, Volume 102
(2013) [“the Monograph™]. JA .

11
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was prepared by a working group of 31 scientists from 14 countries.?® The
Monograph reviewed many scientific studies concerning the carcinogenicity of
RFR.?" It found that children are susceptible of significantly higher RFR exposure
than adults?® and that “[p]ositive associations have been observed between
exposure to radiofrequency radiation from wireless phones and glioma, and
acoustic neuroma.”? It reclassified RF/EMF as “possibly” car